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SELF-DETERMINATION : 
PUTTING  POLICY  INTO  PRACTICE 


I  '"This,  then,  must  he  the  goal  of  any  new  national 
{  policy  toward  the  Indian  people:  to  strengthen  the 
I  Indian  sense  of  autonomy  without  threatening  his 
\  sense  of  community  ”  Richard  Nixon,  1970. 

f  , 

Native  American  tribes  have  the  inherent  right  to 
govern  themselves.  This  was  first  recognized  by 
the  Supreme  Court  in  an  1832  case  in  which  the 
Court  affirmed  that  tribes  retain  “their  original 
natural  rights,  as  the  undisputed  possessors  of  the 
soil  from  time  immemorial.”  After  many  twists 
and  turns  in  the  U.S.  government’s  approach  to 
Native  American  tribes,  a  clear  call  for  tribal  self- 
determination  emerged  in  federal  Indian  policy  in 
the  late  1 96()s  and  early  1 970s. 

One  of  the  watershed  events  in  this  redirection  of 
policy  came  with  passage  of  the  Indian  Self- 
Determination  and  Education  Assistance  Act  of 
1975.  This  legislation  opened  the  way  for  tribes 
to  administer  the  federal  government’s  Indian  pro¬ 
grams  on  their  reservations,  and  many  tribes  have 
gladly  taken  this  opportunity.  But  the  federal  gov¬ 
ernment  has  never  adequately  funded  the  “con¬ 
tract  support”  costs  that  it  promised  tribes,  and 
last  year  Congress  imposed  a  moratorium  on  any 
new  self-determination  contracts.  This  moratori¬ 
um  demonstrates  a  disturbingly  cavalier  approach 
to  a  policy  that  is  the  cornerstone  of  federal  sup¬ 
port  for  tribal  self-determination. 

Native  Hawaiians  are  also  engaged  in  a  significant 
struggle  for  self-determination  that  the  U.S.  gov¬ 
ernment  has  supported  with  little  more  than 
rhetoric.  In  Hawaii  today,  serious  efforts  are 
underway  to  rejuvenate  the  sovereign  Native 


Hawaiian  government  that  was  displaced  by  U.S. 
military  forces  a  century  ago.  Just  after  the  inves¬ 
tigation  of  that  overthrow.  President  Cleveland 
declared  in  an  address  to  Congress  that  “A  sub¬ 
stantial  wrong  has  thus  been  done  which  a  due 
regard  for  our  national  character  as  well  as  the 
rights  of  the  injured  people  requires  we  should 
endeavor  to  repair...”  Now,  one  hundred  years 
later,  the  U.S.  government  has  finally  officially 
acknowledged  wrongdoing  in  annexing  Hawaii, 
but  has  yet  to  move  toward  making  amends. 

Self-detennination  is  heralded  as  the  lynchpin  of 
present-day  federal  Indian  policy.  Yet  the 
Administration  has  blocked  efforts  to  codify  self- 
determination  as  a  right  under  drafts  of  a  UN 
Declaration  on  the  Rights  of  Indigenous  Peoples. 
U.S.  courts  have  been  inconsistent  in  their  support 
for  tribal  jurisdiction  on  tribal  lands.  Congress 
has  perpetually  underfunded  critical  self-determi¬ 
nation  policies,  and  has  been  silent  on  redress  for 
acknowledged  past  transgressions  against  Native 
sovereignty  and  self-determination. 

It  is  time  for  the  federal  government  to  deliver  on 
its  promises  to  Native  peoples.  Policies  without 
funding,  like  rhetoric  without  action,  are  meaning¬ 
less.  Members  of  Congress  who  support  IcK'al 
control  should  be  leading  the  call  for  full  funding 
for  self-determination  contracting.  Those  who 
call  for  an  end  to  ethnic  cleansing  and  who  urge 
respect  for  human  rights  should  have  the  courage 
to  promote  efforts  to  right  the  wrongs  in  our  own 
national  history.  Let  us  seek  to  learn  from  the  pat¬ 
terns  of  our  history  —  and  change  them.  ■ 
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NATIVE  HAWAIIAN  SOVEREIGNTY:  READY  OR  NOT! 


Bronze  plaque  depicting  the  coat  of  anns  of  the  Hawaiian  Kingdom. 
The  motto,  "Ua  man  ke  ea  o  ka  'aina  i  ka  pono"  may  he  translated 
"The  life  of  the  land  is  perpetuated  in  universal  balance." 


On  January  16,  1893,  the  U.S.  minister  assigned  to  the 
independent  Kingdom  of  Hawaii  conspired  with  a 
small  group  of  non-Hawaiian  sugar  planters, 
descendants  of  missionaries,  and  financiers  to 
overthrow  Hawaii’s  indigenous  lawful  government. 
More  than  1 60  Marines  landed  in  Honolulu  without  a 
declaration  of  war  and  forced  Queen  Lili’uokalani  to 
yield  her  throne  under  protest.  In  1897,  a  Treaty  of 
Annexation  failed  to  secure  a  two-thirds  vote  in  the 
U.S.  Senate.  To  get  around  this  failure.  Congress,  in 
1 898,  introduced  a  joint  resolution  to  annex  Hawaii — a 
measure  which  was  adopted  by  both  houses  by  a 
simple  majority  vote. 


From  1893  until  Hawaii  became  a  state  in  1959, 
Native  Hawaiians  were  prohibited  from  speaking  their 
language  in  school,  business,  and  government,  and 
were  discouraged  from  practicing  their  cultural 
heritage.  But  in  recent  decades.  Native  Hawaiians 
have  begun  to  turn  the  tide  through  their  work  to 
reclaim  their  lands,  culture,  and  self-determination. 


Congress  admitted  that  the  removal  of  the  legitimate 
Hawaiian  government  had  violated  treaties  and 
international  law,  and  formally  apologized  for  the 
participation  of  U.S.  troops  and  officials  in  the 
overthrow.  But,  while  Congress  acknowledged  in  the 
resolution  that  the  U.S.  had  acquired  1.8  million  acres 
of  land  “without  the  consent  of  or  compensation  to  the 
Native  Hawaiian  people  of  Hawaii  or  their  sovereign 
government”  and  had  thereby  deprived  Native 
Hawaiians  of  “their  inherent  sovereignty  as  a  people” 
and  their  “rights.. .to  self-  determination,”  to  date 
neither  Congress  nor  the  administration  has  taken 
action  to  reverse  these  acknowledged  wrongs. 


A  1988  conference  on  native  Hawaiian  rights  called 

for  the  following  redress  efforts  by  the  U.S.: 

■  an  apology  by  the  U.S.  government  for  its  role  in 
the  coup  of  1 893, 

■  return  of  a  substantial  land  and  natural  resource 
base  to  Native  Hawaiians, 

■  recognition  of  the  Native  Hawaiian  government, 
with  sovereign  authority  over  the  territory  within 
the  land  base, 

■  guarantees  of  substantial  beach  access,  fishing, 
hunting  and  gathering  rights,  and  protection  for 
Native  Hawaiian  religious  practices  and  historic 
sites,  and 

■  an  appropriate  cash  payment  by  the  U.S. 
government. 

In  1993  the  U.S.  finally  met  the  first  of  these  requests, 

marking  the  100th  anniversary  of  the  overthrow  of  the 

Kingdom  of  Hawaii  with  an  apology  for  that  act. 


A  History  of  Misdeeds 

An  internationally-recognized  nation  in  the  1 800s, 
Hawaii  was  a  diverse,  resource-rich  group  of  islands 
united  as  a  kingdom.  With  the  arrival  of  Europeans  in 
1 778,  the  Native  Hawaiian  population  began  a  steady 
decline,  as  thousands  died  from  newly-introduced 
infectious  diseases,  to  which  the  islanders  had  no 
immunity.  The  arrival  of  missionaries  from  New 
England  in  1 820  further  impacted  on  Native  Hawaiian 
communities.  The  1 893  coup,  orchestrated  by  a  group 
of  thirteen  non-Natives  who  referred  to  themselves  as 
the  “Committee  of  Safety,”  was  led  by  Minister  John 
Stevens,  a  U.S.  official  convinced  that  his  nation 
needed  the  Hawaiian  islands.  When  the  U.S.  military 
occupied  the  seat  of  power  in  Hawaii  and  declared 
martial  law,  Queen  Lili’uokalani  stood  aside, 
recognizing  the  effect  that  violence  could  have  on  the 
already  declining  Native  Hawaiian  population.  She 
believed  that  the  case  against  the  occupation  was  so 
clear  that,  upon  communicating  with  U.S.  officials  in 
Washington,  the  conflict  would  be  ironed  out. 
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But,  despite  a  strong  statement  from  President 
Cleveland  renouncing  the  takeover  and  calling  for  an 
honorable  resolution,  annexation  proceeded  in  the 
years  that  followed.  Within  the  next  century.  Native 
Hawaiians  would  see  their  independent  nation  con¬ 
verted  into  a  U.S.  state  and  their  land  overrun  by  for¬ 
eign  interests. 

The  Sovereignty  Movement  Today 

The  Native  Hawaiian  sovereignty  movement  today  is 
developing  in  several  ways.  Ha  Hawai’i  is  a  non-profit 
organization  working  to  unite  Native  Hawaiians 
behind  the  goal  of  self-determination.  After  three 
years  of  planning  by  Native  Hawaiians,  Ha  Hawai’i 
e.stablished  a  Native  Hawaiian  Convention.  The 
convention  took  place  this  summer  in  the  wake  of  a 
declaration  of  independence  issued  by  Ha  Hawai’i. 
Elected  Native  Hawaiian  delegates  met  to  forge  a 
political  framework  for  sovereignty  that  would  be 
agreeable  to  diverse  communities  of  Native  Hawaiians. 

Establishing  and  maintaining  the  Office  of  Hawaiian 
Affairs  (OHA)  for  the  benefit  of  Native  Hawaiians  has 
been  another  critical  challenge  on  the  path  to  self- 
determination.  When  Hawaii  entered  the  union,  the 
new  state  was  specifically  instructed  to  use  a  share  of 
the  revenues  from  the  1 .4  million  acres  conveyed  by 
the  U.S.  government  “for  the  betterment  of  the 
conditions  of  Native  Hawaiians.”  This  call  was  not 
answered,  however,  until  1978  when  Hawaiian  voters 
adopted  an  amendment  to  the  state  of  Hawaii’s  Consti¬ 
tution  establishing  the  OHA.  The  OHA  manages  the 
resources  held  in  trust  by  the  state  for  the  benefit  of 
Native  Hawaiians,  much  as  the  Bureau  of  Indian 
Affairs  serves  federally  recognized  tribes.  Under  the 
1978  amendments  and  subsequent  statutes,  OHA  is 
governed  by  nine  trustees  of  Native  Hawaiian  ancestry, 
elected  for  four-year  tenns  by  voters  of  Native 
Hawaiian  ancestry.  The  trustees  distribute  OHA’s 
revenues  to  facilitate  agricultural  development, 
business  training  and  loans,  health  care,  housing 
constmction,  and  language  renewal  in  Native  Hawaiian 
communities. 

A  Challenge  to 

Native  Hawaiian  Self-Determination 

A  non-Native  rancher  named  Harold  Rice  has 
challenged  the  OHA  election  laws,  arguing  that  non- 
Natives  should  be  allowed  to  vote  for  the  OHA 


trustees.  He  believes  that  the  Indian  Commerce  clause 
(Article  1,  Section  8,  clause  3)  of  the  Constitution  does 
not  include  Native  Hawaiians,  and  holds  that  the  OHA 
is  an  unconstitutional  affirmative  action  program  for 
Native  Hawaiians. 

A  federal  district  court  ruled  against  Rice’s  complaint, 
holding  that  the  OHA’s  programs  do  not  have  broad 
and  general  powers  like  those  of  traditional  state 
agencies  and  that  exclusion  of  some  people  from 
voting  is  therefore  appropriate.  On  appeal,  the  9th 
Circuit  Court  upheld  the  lower  court’s  decision 
because  of  the  special  relationship  that  has  historically 
existed  between  Native  Hawaiians  and  the  federal 
government.  Consistent  with  this  relationship,  OHA 
programs  are  focused  exclusively  on  the  trust 
relationship  between  Native  Hawaiians  and  the  state 
government,  the  entity  that  manages  the  federal 
government’s  duties  to  Native  Hawaiians.  The  Court 
held  that  the  special  vote  for  the  OHA  is  based  on 
political  and  legal  (not  racial)  distinctions  between 
Native  and  other  Hawaiians. 

The  U.S.  Supreme  Court  heard  arguments  in  the  case 
of  Rice  V.  Cayetcmo  on  October  6,  1999.  The  outcome 
of  this  case  could  hold  significant  implications  for  the 
political  status  of  Native  Hawaiians  under  federal  law. 
The  Court  could  declare  that  Native  Hawaiians  may 
elect  the  OHA  trustees,  just  as  tribes  on  the  mainland 
may  elect  their  leaders  due  to  their  politically  distinct 
status.  Alternatively,  the  Court  could  rule  that  Native 
Hawaiians  do  not  have  a  special  relationship  with  the 
U.S.  government.  The  Court  could  also  ba.se  a 
decision  on  a  narrow  pr(x:edural  question.  A  mling  in 
favor  of  Rice’s  petition  would  impact  a  wide  range  of 
Native  Hawaiian  programs,  and  could  undermine  the 
Native  Hawaiian  sovereignty  movement. 

What  Next? 

An  apology  is  an  important  step  —  but  not  enough. 
There  is  no  simple  fix  for  the  illegitimate  annexation 
of  Hawaii.  The  circumstances  that  formed  the  U.S. 
government’s  relationship  with  Native  Hawaiians 
differ  significantly  from  those  that  shaped  federal 
Indian  policy  and  cannot  be  addressed  in  the  same 
way.  Instead,  Congress  should  listen  to  the 
suggestions  of  Native  Hawaiians  themselves  and 
follow  their  lead  in  forging  concrete  action  to  redress 
the  wrongs  committed  in  Hawaii.  ■ 


CONTRACT  SUPPORT: 
HELPING  TRIBES  HELP  THEMSELVES 


For  the  second  year  in  a  row,  a  small  section  in  the 
Interior  Appropriations  bill  threatens  tribes’  rights  to 
self-determination.  A  moratorium  placed  on  any  new 
tribal  contracts  or  expansion  of  existing  contracts  for 
basic  services  would  prevent  tribes  from  taking  on 
important  aspects  of  self-governance  for  yet  another 
year. 

In  the  1970s,  Congress  created  the  Indian  Self- 
Determination  Act  (ISDA),  widely  held  to  be  the  most 
progressive  piece  of  legislation  to  date  in  support  of 
Native  American  sovereignty.  The  Act  enables  tribes  to 
move  away  from  Bureau  of  Indian  Affairs  (BIA)  and 
Indian  Health  Service  (IHS)  control  by  establishing 
their  own  systems  for  basic  services.  Congress  commit¬ 
ted  to  pay  the  indirect  legal  and  administrative  costs, 
known  as  “contract  support  costs”  (CSCs),  which  indi¬ 
vidual  tribes  would  incur  as  a  matter  of  course  by  taking 
on  the  contracts.  This  historic  piece  of  legislation  has 
enabled  many  Indian  tribes  to  create  and  maintain  their 
own  health  care  services  instead  of  the  previous 
patron/recipient  relationship. 

But  while  there  is  agreement  that  tribes  should  have  the 
option  to  pursue  self-determination  contracts,  the  gap 
between  contract  support  needs  and  funds  allocated  has 
widened  annually.  Future  contracting  is  in  peril  as  a 
result  of  Congress’s  unwillingness  to  honor  the  promise 
of  the  ISDA  by  fully  funding  contract  support  places. 

Because  the  expenses  associated  with  new  contracting 
on  reservations  each  year  are  unpredictable,  the  BIA 
and  IHS  have  experienced  budget  shortfalls.  They  have 


not  had  the  resources  to  keep  up  with  the  increasing 
number  of  tribes  that  now  want  to  administer  their  own 
programs.  As  the  administration  of  basic  tribal  services 
becomes  more  decentralized,  contract  support  costs 
increase  overall.  Start-up  costs,  direct  support  for  day- 
to-day  administration,  and  indirect  support  such  as 
auditing  can  cost  significantly  more  when  not  shared  in 
a  centralized  system  such  as  the  BIA.  However,  the 
benefits  of  local,  tribally  administered  programs  are  sig¬ 
nificant  in  terms  of  improved  quality  of  service  and 
accountability. 

To  prevent  another  moratorium,  CSCs  must  be  recog¬ 
nized  as  legitimate  expenses  of  contracting  tribes  and 
incorporated  into  the  individual  program  costs  of  tribal 
contracts.  Congress  should  end  the  moratorium,  fully 
fund  tribes’  contract  support  costs,  and  honor  its  past 
obligations  to  tribes  without  docking  already-limited 
federal  funding  for  tribes.  ■ 
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We  encourage  our  readers  to  copy  and  distribute  items 
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"Reprinted  from  the  Indian  Report,  lissue  #,quarter  and 
yearl  published  by  the  Friends  Committee  on  National 
Legislation." 

We  would  very  much  appreciate  your  sending  us  a  copy 
with  a  brief  note  indicating  how /where  the  item  was  used 
and  the  approximate  numbers  of  copies  distributed.  ■ 


